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JURISDICTIONAL STATEMENT 
| 
(a) Jurisdiction in the United States District Court for the Dis- 
trict of Columbia was acquired by the filing of a complaint under the 
authority of Title 11, Section 306, District of Columbia Code (1961 
| 


Edition). | 


(b) Jurisdiction in this Honorable Court is acquired by a notice 


of appeal duly filed following the denial of a motion for new trial. 


2 
STATEMENT OF CASE 


Plaintiff Rudolph Stary, in the company of his wife, plaintiff 
Margaret Stary, while shopping in the defendant's store on the Indianhead 
Highway in Maryland on April 1, 1960, slipped and fell when he stepped 
on some starch that had been spilled on the floor (J.A. 5, 6). An employee 
of che defendant was engaged at the time in cleaning up a broken bottle of 
starch.(J.A. 7). Plaintiff Rudolph Stary's knee was cut in 
falling on the broken bottle and he brought suit for injuries resulting 
from the injury, alleging negligence on the part of the defendant in failing 
to warn him of the presence of the slippery substance on the floor (J.A. 1). 


The defendant answered denying negligence and alleging contributory 
negligence on the part of the plaintiff Rudolph Stary (J.A. 3). 


Prior to the trial of the case the defendant took the deposition of 
the plaintiff Rudolph Stary in the course of which the male plaintiff stated 
that he slipped, lost his balance, and in falling, struck the employee who 
was Cleaning up (J.A. 4, 9). 


The stenographer in transcribing the testimony of the male plaintiff 
erroneously typed "bounced" instead of "balanced" but this was corrected 
in the copy filed with the Court (J.A. 9). Counsel for defendant at the 
trial overlooked the correction and indicated in the presence of the jury 
that the male plaintiff had acknowledged saying "bounced" instead of 
"balanced". (J.A. 8, 9). Counsel for defendant was corrected by the 
Court. 


In argument to the jury counsel for the defendant referred to the 
change and counsel for the plaintiffs objected and requested that the jury 
be instructed to disregard any consideration of the testimony prior to 
the change (J.A. 13). 


After the evidence of both parties was in, the plaintiff presented 


three requests for instructions which were denied (J.A. 25, 26). 


The jury returned a verdict for the defendant. 
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Plaintiffs filed a motion for new trial which was denied. 


Plaintiffs bring this appeal. 
| 
STATEMENT OF POINTS | 


1. The Court erred in refusing to give the following instruction: 


"Customers of a store are entitled to rely to some 
extent upon the presumption that the proprietor |will see 
that the passageways provided for their use are! un- 
obstructed and reasonably safe." 


2. The Court erred in refusing to give the following instruction: 
| 


"There is a substantial difference between the kind 
and degree of vigilance which a traveler on a street 
must exercise to avoid danger and that which is re- 
quired of a customer ina store. The storekeeper ex- 
pects and intends that his customer shall look not at the 
floor but at the goods which he displays to attract their 
attention and which he hopes they will buy. He at least 
ought not to complain if they look at the goods displayed 
instead of at the floor to discover possible dangers 
which might otherwise be apparent. Patrons are entitled 
to rely to some extent at least upon the presumption that 
the proprietor will see that the passageways provided 
for their use are unobstructed and reasonably safe." 


3. The Court erred in refusing to give the following instruction: 


"The general rule is that a storekeeper whg invites 
the public into his place of business, either to inspect 
his goods, wares and merchandise, or to trade with him, 
is bound to exercise ordinary care to keep his premises 
in a reasonably safe condition and to give appropriate 
warning of any latent or concealed dangers. Furthermore, 
one who enters a store or other public place is entitled to 
expect that the keeper thereof has made greater prepara- 
tion to secure his safety than is required of a householder 
who is expecting a Social or business visitor. For this 
reason, if a storekeeper negligently allows a dangerous 
condition to exist on his premises without giving adequate 
warning of the existence of such undisclosed dangers, 
which are known to the storekeeper but not to the customer, 
then the storekeeper is liable in damages. The basis of 
the liability is the storekeeper's superior knowledge of 
the dangerous condition." 


4. The Court erred in permitting defense counsel to comment on 
the fact to the jury that the deposition of the plaintiff on file had been 
changed from a statement unfavorable to the plaintiffs to one favorable 
to them. 


SUMMARY OF ARGUMENT 
I 


Under the law of Maryland which was applicable in the case, all of 


plaintiffs' requested instructions should have been granted. 


II 


A new trial should have been granted because of the prejudicial 
comments by defense counsel to the effect that the plaintiff had changed 


his testimony from "bounced" to "balanced". 


ARGUMENT 


I. Under: the Law of Maryland which Was Applicable in 
the Case, All of Plaintiffs' Instructions Should Have 
Been Granted 
Plaintiffs’ requested instructions numbers 1, 2, and 3, should have 


been granted. 


All three instructions are verbatim quotations from Chalmers v. 
Great Atlantic and Pacific Tea Co., 172 Md. 552, 192 At. 419 (1937); 
Ludloff v. Hanson, 220 Md. 218, 151 At. 2d 752 (1959). The failure of the 
Court to apprise the jury of the Maryland law with respect to the right of 


a customer to assume that the aisles are free and the duty of a store- 
keeper to warn of a condition of which he is aware was highly prejudicial. 
The charge given to the jury in no way covered these important aspects 
of the Maryland law. 
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I. A New Trial Should Have Been Granted Because of 
Prejudicial Comments by Defense counsel | 

A new trial should have been granted because of the prejudicial 
comments by defense counsel to the effect that the plaintiff had changed 
his testimony from "bounced" to "balanced". It was an important ques- 
tion whether the plaintiff slipped on starch and in falling struck defen- 
dant's employee or whether the plaintiff bumped the employee first and 
then fell. The mistake which the stenographer made would lead to the 
conclusion that the bumping took place first, whereas the true statement 
together with the plaintiff's explanation of his use of the ward "balanced" 
shows that the plaintiff slipped first, fell and struck defendant's employee 
in falling. Counsel's first misimpression was unfortunate but after de- 
fense counsel was told that the corrected transcript was on file it was 
prejudicially improper for him to insist upon commenting on the change 
by the devious device of using it as an instance of the plaintiff's aware- 
ness of what he said. Plaintiff nowhere questioned the transcript of the 
deposition as it appeared on file. The reference to the change and to the 
fact that the plaintiff signed the testimony after examining it was entirely 
uncalled for in the absence of any claim on plaintiff's part that he made 


an inadvertent statement. 


CONCLUSION 


| 
It is respectfully submitted that the case should be remanded for a 
new trial so that the proper instructions may be granted and to secure a 
jury who have not been prejudiced by an erroneous version of the deposi- 


tion, contrary to the one on file. 
Respectfully submitted, | 


HOWARD LARCOMBE | 


1105 Wayne Avenue | 
Silver Spring, Maryland 


Attorney for Appellants. 
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JOINT APPENDIX 


[Filed August 16, 1960] 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA | 

Civil Division | 


RUDOLPH STARY and his wife ) 
MARGARET STARY ) 
707 Portland Street, S.E. ) 
Washington, D.C., ) 
Plaintiffs ) 
vs. Civil Action No. 2662-60 
) 
) 
) 
) 
) 
) 
) 


GIANT FOOD, INC. 
a D.C. Corporation 


Resident Agent - A.M. Cromer 
1406 G Street, N.W. 
Washington, D.C., 


Defendant 


COMPLAINT | 
(Personal injuries due to fall in store) — 

The plaintiffs Rudolph Stary and his wife Margaret Stary sue the 
defendant Giant Food, Inc., a D.C. corporation, for the following rea- 
sons: | 

1, The Court has jurisdiction of the cause, the ee involved 
being in excess of $3000.00. 

2. That on or about the 1st day of April, 1960, the plaintiffs were 
customers in the store operated by the defendant on the Indian Head 
Highway across from the Eastover Shopping Center in Prince George's 
County, Maryland. That the defendant through its agents, employees, 
and/or servants, carelessly and negligently allowed and permitted a 
broken bottle containing a slippery liquid substance to be upon the floor 
of said store and negligently failed to warn either plaintiff of the pres- 
ence of said substance, making the floor unsafe and dangerous for 
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anyone walking on same including the plaintiff Rudolph Stary. That 
due to the negligence of the defendant, the plaintiff Rudolph Stary 
while walking in said store stepped upon the aforesaid slippery sub- 
stance and slipped to the floor, falling upon the aforesaid broken bot- 
tle. 

3. That due to the negligence of the defendant the plaintiff Ru- 
dolph Stary sustained a severe laceration to the right knee resulting 
in cellulitis and suppurative suprapatella bursitis as well as recurrent 
inf ection of the pre-patella bursa necessitating two operations with 
prolonged excruciating languishment in two different hospitals and the 
possibility of chronic recurrent and painful attacks of a permanent 
nature. That the plaintiff Rudolph Stary was caused to expend money 
for medical attention, lost time from his employment, suffered severe 
pain in body and mind and will continue to be required to expend money 
for such purpose, 'to lose time from employment, and to suffer severe 
pain in body and mind for the rest of his life. 

4. That prior to the injuries caused by defendant's negligence 


the plaintiff Rudolph Stary was an active, vigorous, virile husband to 


the plaintiff Margaret Stary who has since the injuries complained of 


suffered complete loss of consortium while plaintiff was sojourning 
in various hospitals and will henceforth suffer to endure restricted 
activity on the part of her husband whose services are conservatively 
valued at $50,000.00. 

WHEREFORE THE PLAINTIFF Rudolph Stary demands judgment 
of the defendant in the sum of $50,000.00 besides the costs of this suit 
and 

Plaintiff Margaret Stary demands judgment of the defendant in 
the amount of $50,000.00. 


/s/ James B. Gilbert 
Attorney for Plaintiffs 
x * 


* 


DEMAND FOR JURY TRIAL 
The plaintiffs demand that the above cause be tried by jury. 
/s/ James B. Gilbert 


[Filed August 26, 1960] 
ANSWER TO COMPLAINT 
First Defense | 
The complaint fails to state a cause of action entitling the plain- 
tiffs to relief. | 
Second Defense | 
The plaintiff Margaret Stary possesses no cause of action for loss 
of her husband's consortium. 
Third Defense 
1. Defendant admits that on April 1, 1960 the plaintltt Rudolph 
Stary while an invitee in defendant's store No. 31 at 4801 Indian Head 
Highway, Glass Manor, Prince Georges County, Maryland, sustained 


a fall as the result of his own negligence and carelessness in colliding 


with an employee of the store who was then engaged in the process of 


cleaning the aisle of a broken bottle. | 
2. Defendant denies any negligence or carelessness on its part or 
on the part of any of its agents, servants or employees caused or contri- 
buted to any injuries sustained by the plaintiffs. | 
3. Defendant is without knowledge of information sufficient to 
form a belief as to the injuries and damages, if any, sustained by the 


plaintiffs. 
4. The defendant denies each and every other allegation of the 
complaint not herein specifically answered. 
Third [Fourth] Defense 
The injuries and damages, if any, sustained by the plaintiffs re- 
sulted from the sole or contributory negligence of the plaintiff Rudolph 
Stary. | 
HOGAN & HARTSON 
By /s/ Paul R. Connolly 


* Kk Ok 


Attorneys for Defendant 


[Certificate of Service] 


[Filed April 10, 1961] 
EXCERPTS FROM DEPOSITION OF RUDOLPH STARY 
Washington, D. C. 
Thursday, February 23, 1961 


[EXAMINATION BY COUNSEL FOR THE DEFENDANT] 
[BY MR. CASEY:] 


* * * * 


28 Q. Now, on what part of your body did you fall ? 
as, ed 
29 A. Iwas bounced, you know, first time on the feet. You know. 


ba! INCE 
That was -- I don't know how to explain. I was bounced because I slip 


be la NCIN’ 
on the floor and through the pouncing Init the guy and fell down on the 
knee and on the hands. 


* * * * * 

EXAMINATION BY COUNSEL FOR THE PLAINTIFFS 

BY MR. GILBERT: 

Q. When this accident happened, what made you fall? A. I slip on 
the floor. 

Q. What made you slip? A. Was - you know; was slippery. 

MR. GILBERT: That's all. 

MR. CASEY: Do you want to waive signature or do you want him 
to read it? 

MR. GILBERT: Well; I guess he should read it. 

MR. CASEY: Yes. You are going to have an opportunity to read 
this testimony and sign it before it is filed with the Court. If you have 
any problem about reading, just ask the reporter, or someone in the re- 
porter's office to read any portion of it to you, but don't sign it unless 
you are sure you understand all of the words. Is that all right with you ? 

THE WITNESS: All right; yes. 

(The reporter spoke to Mr. Casey) 

MR. CASEY: As the reporter has just said, your attorney can come 
with you to the reporter's office, and if there is any doubt about the testi- 
mony, you may speak with him. Is that all right with you? 

MR. GILBERT: Sure; fine. 


| 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


10:15 a.m. Washington, D. C., March 12, 1963 
| 
BEFORE THE HONORABLE RICHMOND B. KEECH, United States 


District Court, Trial by Jury. 
x * * * 
RUDOLPH STARY i 
was called to the stand on behalf of the Plaintiff, being duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINA TION 
BY MR, GILBERT: | 


* * * * 


Q. And prior to that, where did you live? A. I live 707 Portland 

Street, Southeast, Washington, D. C. 

Q. How long did you live at 707 Portland Street? b Oh, I lived 
there from '59, about two years. | 

Q. So that on April 1, 1960, where were you living? A. April 1, 
1960, I live 707 Portland Street, Southeast, Washington, D. ou 

Q. Now, directing your attention to April 1, 1960, did you have 
occasion to go to the Giant Food Store? A. Yes. | 

Q. And where was that located? A. It was right on the line from 
Washington and Maryland. It is Indianhead Highway. | 

Q. When you went into the store, did anything unusual happen on 
that occasion? A. Yes. Yes. I went with my wife ee there and 
when I went around the store, I fell down. | 

Q. Now, where were you when you fell down, where in the store? 
A. I was near the meat department and there was a small section with 
paper tissues and these things. : 

Q. How far away from you was your wife at the time you fell? 

A. She was right before me and I was behind her. 1 just gone 
into the section to pick up the paper at this time. | 

Q. Did you have any grocery cart with you at the time? A. Not 


me but my wife was pushing it. | 
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Q. And you said you were getting Kleenex at the time? A. Yes, 


Q. And would you tell the jury exactly how you happened to fall? 
A. My wife was almost ready with the shopping and pushing the cart 
and I was behind her and she tell me before that I would have to pick up 
some Kleenex and I was looking for it when I go around but I see them 
in the small section by the meat department — near the meat depart- 
ment and I go into the section and pick up the Kleenex and when I put 
the hand there and some how I slip on the place there and I lost my 
balance. I tried to catch up the balance and I was bouncing and I don't 
know how to tell and I cannot make it and I fell down and when I fell 


down I hit something with my shoulders and then I find out it was some 


man and when I was falling down I probably — 

Q. Never mind any conclusions. When you fell, were you injured 
in any way? A. Yes, sir. 

Q. And what was your injury? A. I was injured on my hand and 
on my knee. 

* * * * * 

Q. And now, you mentioned slipping. As you slipped was there — 
do you know what caused you to slip? A. Yes, sir. 

Q. What was it? A. Some liquid on the floor. 

Q. Did you examine the liquid? A. No, sir, but when I fell on 
the floor, my hand was sticky. I don't know exactly what it was this 
time but I hear you talking about starch and it must have been the starch. 

* * * * * 
CROSS-EXAMINA TION 

BY MR. CASEY: 

* * * * * 

Q. At that time, on that day, after taking oath, did you give the 
testimony that I will now read from page 17 of your deposition? It 
starts on page 17. At this time I was asking the questions, I believe. 

"Q, What did you do there when you got there and stopped? 

A. I picked up the Kleenex, and I turned left. I bumped into 
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someone, so I slipped — slipped and I fell down." 
Did you give that testimony? A. I was giving that testimony, yes. 
Q. "Q. You bumped into someone else, a guy?" : 
THE COURT: You bumped into someone ? 
MR. CASEY: "Q. You bumped into someone? A. A guy. 

"Q. You bumped into what? A. A guy. | 

"@, A guy? A. Right. | 

"Q, He was cleaning up something on the floor with a broom? 
A. I don't know what he cleaning. I saw. | 

"@. At any rate, he had a broom in his hands? A, I don't 
know. I find out when sitting on the floor it was a broom or mop. 
I don't remember any more what it was but nothing ! in his hands 
when he was Standing there. | 

"@. After you fell, you looked up and saw him after you fell? 
A. Ifell. Ihit him. He was probably — I don't know at this 
moment what he had in his hands. I saw the broom or mop. 

"Q, It was suspended against the shelves at the time you 
looked up after you fell? A. Right. | 

"Q. You saw this broom or mop standing against the wall? 
A. Right. | 

"Q. What position was this man in? Was he bent over or 
kneeling? A. I think his back is to me. | 

"Q, Was he stooped down? Was he squatting down, bent or 
turned or — A. I think when I hit him, I think he was. Seems to 
me he was surprised, you know. I don't know what he was thinking. 

"Q. I didn't ask you what he was thinking. Do you know what 
I mean by stooping down? A. I don't know what you mean. 
"Stooping down.' 

"Q. Was he standing straight or stooped downward? A, I 
can't tell whether he was — 

"MR. GILBERT: I thought he said he didn't see oe until he 


hit him. 


"BY MR. CASEY: 

"Q, When you hit him, I want to know what position he was 
in. A. I know he was bending when I fell. He was bending down 
to me. 

"@, This is when you had fallen? A. When I was on the 
floor. 

"Q, That is when he started to help you up, did he? A. He 
tried, and called the guys and other guys and the manager Say, I 
no have to move so they call. 

"Q. Was it when he was trying to help you up that you saw 
his mop and broom? A. Not exactly. When I was sitting right 
there, then I find out it was a mop or broom.” 


Did you also give that testimony under oath? A. Yes, sir. 


* * 


* * * 
REDIRECT EXAMINATION 
BY MR. GILBERT: 


Q. The deposition on page 29 and immediately — the question 
prior to that on page 28, Mr. Casey asked you at that time — he says to 


you: "On what part of your body did you fall?" 

THE COURT: What page is that? 

MR. GILBERT: On page 28. In answer to that question, you 
stated, "I was balanced, you know. First time on" — 

THE COURT: Excuse me. Mine is different than that. 

MR. CASEY: Your Honor, Mr. Stary, to be sure this was entirely 


accurate, read the entire thing and signed it before it was filed in the 


court and he made that one change. He changed the word I was 
bounced to I was balanced. 

THE COURT: All right, sir. 

MR, GILBERT: This is a correction from the stenographer on 
that. 

THE COURT: All right. 

BY MR. GILBERT: 
Q. You said, "I was balanced, you know. First time on the feet, 


you know. That was, I don't know how to explain, I was balanced 
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| 
because I slipped on the floor and through the coe hit the guy and 
fell down on the knee and on the hands." 

Now, that language, Mr. Stary, is a little different from what 
some other of us use and what did you mean when you said, I was 
balanced, you know? A. Well, I slip on the floor. I lose my — 

MR. CASEY: Iam sorry, Your Honor, I object, but according to 
the official reporter, when this gentleman re-read his degositon and 
corrected it before signing it, he made one change and that is page 29, 
line 1. He changed the word I was bounced to balance and the subse- 
quent occasions where the word bounce occurred, he apparently meant 
to say bounce and not balanced, according to the reporter's certificate. 

THE COURT: All right. Let me show you this copy, Mr. Casey. 

MR. GILBERT: That matter was cleared up again when the 
stenographer then wrote and said — wrote me and said I objected to 
failing to change it in the subsequent notes and she acknowledged it was 
an oversight. | 

MR. CASEY: I see. | 

BY MR. GILBERT: 


Q. Mr. Stary, what do you mean when you Say I was balancing? 
| 
A. Well, when I slip, I lose the stability, balance. I try to catch the 
balance back and I was some kind — I don't know how to tell, you know, 


out of balance and I was felling on the floor, At this time I hit some- 

thing with my shoulder and I find out it was a person which was there 

and I hit about in his leg with my shoulders, already when I was falling 

down, was not before I slip. Was after I slip on the spot on the floor. 
* * * * * 

MR. CASEY: To save time, I notice the Sibley Hospital bill we 
can't find is in the pre-trial order of $250.75 and I would be happy to 
stipulate that that was the bill and that it was necessary. | 

THE COURT: Ladies and Gentlemen, you will understand the 
Sibley Hospital bill is the amount here stated. | 


* * * 


110 
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[EXCERPTS from Deposition of JAMES PETERSON, 
taken June 23, 1961] 


EXAMINATION BY COUNSEL FOR PLAINTIFFS 
BY MR. GILBERT: 
Q. Ihave a few questions for you, Mr. Peterson. When you 


started to clean this up, this mess that was there, how did you go about 
it? What did you do first? A. First I got all the glass out. I tried to 


get all the glass out, as much as possible. 

Q. Now, you knew there was some glass that he fell on. Did you 
see him fall. A. He struck me by surprise. I seen him fall, but it 
surprised me. 

Q. But you hadn't finished getting all the glass up when he fell, 
had you? A. No, I had got most of the glass up, as much of the glass, 
as good as possible. I mopped it up and I had finished getting the glass 
up off the floor after having it mopped. 

Q. Well, now, first you picked up the glass and then you mopped. 
Now, what position were you in when you were mopping. A. Well, I 
was Standing up. 

Q. Now, when he slipped and fell and hit you, what position were 
you in then? 

MR. CASEY: I object to that. 

Your Honor, at this point there was an objection. 

THE COURT: Show it to Mr. Gilbert and see if you can — 

MR. CASEY: Yes. 

(Showing it to Mr. Gilbert.) 

MR. CASEY: Apparently the objection is still maintained, Your 
Honor. May we approach the bench? 

THE COURT: Yes, sir. 

(Bench conference) 
(Mr. Casey showed the deposition to the court.) 
MR. CASEY: I had forgotten that objection, Iam sorry. 
THE COURT: Yes, sir. I think I will have to sustain that, sir. 
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MR. GILBERT: But the statement was he didn't know how he fell 
and he could have when he slipped and fell -- | 
THE COURT: Could have, sir, but I have to deal with it as is. 
(End of Bench Conference.) : 
MR. CASEY: Then the next question: You don't know how he 


happened to bump into you then, do you? A. No. 


Q. What were you doing? Were you mopping at the time? A. No, 


I was finishing getting up all the glass. I had finished mopping and I was 
getting up the rest of the fine glass that was on the floor. | 

Q. Well, then, you said at first that you first had got up what 
glass you could and then you mopped? A. Yes. | 

Q. Now, then, after you mopped, and went back — A. No, it was 
still just little, fine pieces of glass. The bottle had broken up into fine 
pieces, you see, — | 

Q. Yes. A. — and tiny pieces, so I couldn't get all of the glass 
out of the starch without mopping, so I had got as much as| possible as 
I could before I started mopping and then I mopped it up and then I went 
back, you know, ! 

Q. How did you mop it? Was your mop dry when you started? 
A. It was a wet mop. It was, you know, a damp mop. | 

Q. A damp mop, and how big a bottle of starch was this? A. I 
would say it was (indicating), about that big. 

Q. Would you say it contained over a quart or about|a quart? 
A. No, I couldn't say exactly how much it contained. 
Q. Roughly, could you estimate whether it was more or less than 
a quart? A. It could have been less than a quart. | 

Q. Did you have a bucket with you? A. No, I didn't, 

Q. Did you wring your mop out any, when you mopped up the 
starch? A. No, I hadn't. | 


Q. You had pushed the mop around on the floor. Noy, how big a 
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Q. Yes. A. I took out as much glass of it as I could and starch 
too, with it, so therefore, it wasn't very much left, you know, with the 
shovel and the broom. 

Q. Before you started to mop, how much space would you say — 
or could you point out about, make a motion with your arms about how 
big a spot was covered with starch? A. How big a spot? 

Q. Yes. A. (Indicating) I would say about (indicating), about 
something like that. 

MR. GILBERT: Did you see what he showed us? 

MR. CASEY: I didn't. Will you show me? 

THE WITNESS: (Indicating) 

MR. GILBERT: About eighteen inches, in diameter. 

MR. CASEY: I would say more than that, about two feet or more. 

MR. GILBERT: Two feet or more in diameter. 

BY MR. GILBERT: 

Q. Two feetior more in diameter that was occupied by the 
starch, and first you picked the glass up but you say you didn't get all 
the glass? A. No, it was still some left, but I got most of the glass 
first. 

@. And I believe you said that you were mopping when he ran 
into you? A. No, I was finishing getting up the rest of the glass. 

* * * * * 

Q. Now, did you look around to see if anyone else was coming, 
to see if any one was coming into that area while you were working on 
it? A. Well, there had been a few passing by me. 

Q. Did you warn those people about the condition of the floor? 
A. Yes. 


Q. How many people would you say had passed by? A. I wouldn't 


know. One or two. 
..Q. Now; what did you do to warn them of this place? A. Well, I 
told them ‘it was broken starch on the floor and not to'step ‘in it. 
Q. Did you look around to see when Mr. Stary was coming? *’ 
A. No, I didn't see him. 
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Q. Do you know whether or not he stepped in the spot that you 
had been mopping? A. Well, I was straddling getting up the glass. 
Q. You were straddling? A. I was straddling the spot. 

©. You were straddling the spot picking up glass? A. Yes, I 
had swept it all in one little pile and I was getting it up. | 

Q. Was that pile in the middle of the spot or on the edge of it? 
A. I would say it was about the middle of the spot. ! 

Q. How were you getting it up? A. Well, I was standing in this 
position (indicating) and I was stooping down like this (indicating). 

Q. In the middle of the spot. And what were you using? A dust- 
pan or a broom or what? A. Yes, a dustpan and a proom.| 

Q. You had a dustpan and a broom and you were straddling the 
spot and sweeping the glass into the dustpan? A. Yes. | 

Q. And you did not see Mr, Stary coming? A. No, I didn't. 

Q. Did you see the piece of glass that he fell on? A, No, I didn't. 

Q. But you did know that he got cut by a piece of glass? A. Yes. 

* * * * * 
Washington, D. C., March 13, 1963 
* * * * * 

MR. GILBERT: I object to any statement about bouncing when it 
has been agreed upon and the testimony that was submitted officially by 
the stenographer admitted it was in error and I object to any repre- 
sentation to the jury that bouncing was ever spoken by this plaintiff. 


MR. CASEY: If the court please, I am not representing it was 


spoken. I am showing the care and the opportunity this man had to 


correct any inaccuracy in his deposition. 
THE COURT: Yes, sir. 
MR. GILBERT: May we approach the bench? 
THE COURT: Yes, sir. 
(Bench Conference.) 
MR. GILBERT: I think it is an improper remark to make to the 


jury in argument about how this testimony was before it was changed, 
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and I request the court to instruct the jury at this time to correct any 
misimpression about how this testimony was before it was changed and 
before it was signed and they should be told to disregard it. 

THE COURT: I thought Mr. Casey very carefully said that it was 
not the purpose of changing his testimony but it was for the purpose of 
showing the opportunity which this plaintiff had to make sure that what 

was in the record was his and he understood what he said. 

MR. GILBERT: My point is, that how this existed before it was 
filed in the court, is improper. 

THE COURT: What do you want me to say? 

MR. GILBERT: I request that you tell the jury that any remark 
about how this testimony was before it was finally approved, should be 
disregarded. 

THE COURT: All right, sir. 

MR. CASEY: Your Honor, it was merely for the jury to under- 
stand that he had read it and then signed it after making the correction 
in the deposition. 

THE COURT: I think you did do that, Mr. Casey. That part is 
not challenged, is it, Mr. Gilbert? 

MR. GILBERT: No, but I expect the court to correct any mis- 
impression that the jury may have regarding this matter of bouncing. 

I don't see what harm it could do if you instructed the jury at this time. 

THE COURT: Do you want me to be specific? 

MR. GILBERT: Well, Mr. Casey mentioned — 

THE COURT: I will do it, sir, if you want me to. 

MR, GILBERT: Yes. 

(End of Bench Conference.) 
THE COURT: Ladies and Gentlemen, as I understand what Mr. 


Casey said, he was not indicating to you that there had been anything in 


this record which changed the picture. He was saying the care which 
the plaintiff went through in reading the deposition and where an error 
was made, as contended by him, it was made by the reporter and that 


was in fact corrected. 
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In other words, there is no statement here that this plaintiff 


made any error which had to be corrected. Where the reporter had 
made a mistake, that was corrected by the Plaintiff. | 
Does that suit you, Mr. Gilbert? 
MR. GILBERT: Well, Your Honor — 
THE COURT: What do you want to say? | 
MR. GILBERT: I wanted the jury to be instructed that the way 
this record was at the time, should be completely disregarded. The 
question now is the way the record is today. | 
THE COURT: All right, sir. | 
Mr. Casey, to be fair to you, if you want to make use of part of 
the record, you may. I am not courting trouble but I am according you 
the opportunity. | 
* * * * * 
CHARGE BY THE COURT | 
THE COURT: Ladies and Gentleman, we have nearly reached the 
point in this case when it will be your duty to retire to the jury room, 


elect your foreman and determine the issues in the case. 

This action is one based on a claim alleging negligence. The 
plaintiff husband claims negligence on the part of the defendant, Giant, 
and further, that such negligence resulted in certain injuries and that, 
therefore, the defendant is liable to respond in damages. ! 

The plaintiff wife asserts the same claim and says that by virtue 
thereof, she too is entitled to damages by way of loss of consortium. 

On the other hand, the defendant denies any negligence on its part 
and further contends that the injuries alleged by the plaintiff were due 
to his sole or contributory negligence and, therefore, the defendant is 
not liable to respond in damages to either the plaintiff husband or the 


plaintiff wife. | 
You probably know by now that it is the duty of the court to 

instruct you as to the rules and principles of law applicable to the case 

on trial for use by you in determining the issues in the case and further, 
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that you Ladies and Gentlemen are obligated to follow those rules and 
principles. 

On the other hand, you are the sole judges of the facts and it will 
be for you to determine all issues of fact from the testimony adduced 
from the witness stand and reasonable inferences to be deduced from 
proven facts and in conformity with your recollection thereof. 

Counsel for the plaintiff and counsel for the defendant, each have 
the right to make what we call opening statements, indicating to you 
what they hope they may be able to show for their respective sides and 
at the conclusion of the case, to sum-up, as we Say, indicating to you 
what they believe’ in fact they have been able to show for their respective 
Sides. 

This is a right and privilege of counsel. The court merely states 
to you that statements of counsel do not constitute evidence in the case 
and furthermore, if your recollection be at variance with the recollec- 
tion of either counsel or the court, insofar as facts are concerned, it is 
your recollection which will control, you being the sole judges of the 
facts. 

Inasmuch as a jury are the sole judges of the facts, so too are 
they necessarily the sole judges of the credibility of the witnesses who 
have testified in the case. What does this mean? This merely means 

worthiness of belief, and how do you determine this? 

You should take into consideration the demeanor of the witness 
on the stand, his manner of testifying, whether he appears to you to be 
a truth-telling individual, his opportunity of knowing the facts and cir- 
cumstances about which he has testified, whether there is any bias or 
prejudice for or against either party manifested in the case and then, 
from all these facts and circumstances, it is for you to give the proper 


weight to the testimony of each and every witness who has appeared 


before you. 
I think I should say at the beginning that you have had testimony 
from live witnesses who have taken the stand in this case and you also 
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had read to you a deposition of a witness who has previously testified 

in the case, | 
The court states to you that that is testimony in the case just as 

though the witness had been here. His absence has been explained to 


you and he is excused from attending and the deposition is evidence in 
the case the same as if he had in fact testified from the witness stand, 

Now, there has been testimony of doctors in this case and by 
virtue of their training and experience, they are permitted to express 

an opinion and in that regard the court states to you that you 
should consider the testimony and opinions of the doctors but you are 
not bound by it because in the ultimate, you are the sole judges of the 
facts but you should certainly consider such testimony and the reasons 
expressed by the person for the opinion also expressed, 

Now, this case is, as I have said to you, one based on a claim of 
negligence and that makes it necessary for the court to define for you 
what is negligence. | 

Negligence is the doing of some act whicha reasonably prudent 
person under the same circumstances would not do or the failure to do 
something which a reasonably prudent person would do under the same 
circumstances actuated by those considerations which ordinarily regu- 
late the conduct of human affairs. | 

In short, negligence is the failure to use ordinary care in the 
management of one's property or person. 

You will note that the person whose conduct is set up as a standard 
is not some exceptional person. It is not a person peculiarly endowed 
with qualities of perfection or an exceptionally skilled pron but it is a 
person of reasonable and ordinary prudence. 

Negligence is not an absolute term but a relative ¢ one. Inasmuch 
as a reasonably prudent person will react differently under different 
circumstances and the amount of care he uses will vary in direct pro- 
portion to the danger known to be involved in his undertaking, it follows 


that in the exercise of reasonable care, the amount of caution required 
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by the law varies in accordance with the nature of the act, the relation- 
ship of the parties and the circumstances under which the act is done. 
An act of negligence under one set of conditions may not be negligence 
under another set of conditions. 


Therefore, in order to arrive at a fair standard we ask, what 


conduct might have been expected of a person of ordinary prudence 


under the same circumstances. Our answer to that question gives us 
the criterion by which to determine whether or not the evidence before 
us proves negligence. 

Now, in order for liability to exist, there must not only be shown 
negligence but it must be shown that the negligence is the proximate 
cause of the result, What is proximate cause? 

The proximate cause of an injury is that cause which, in natural 
and continuous sequence, unbroken by any efficient intervening cause, 

produces the injury and without which the result would not have 
occurred. It is the efficient cause — the one that necessarily sets in 
operation the factors that accomplish the injury. It may operate 
directly or by putting intervening agencies in motion. It may be the 
sole or concurrent cause. The proximate cause of any accident is that 
cause without which the accident would not have happened. 

Now, in civil cases as distinguished from criminal cases, the 
burden of proof is on the plaintiff to prove by a preponderance of the 
evidence that which he asserts. What do we mean by preponderance of 
the evidence? 

I think it can best be indicated to you by making reference to an 
old apothecary scale. You have the cross bars and the two pans. If at 
the conclusion of the case, the pan holding the plaintiff's evidence weighs 
down, then the plaintiff has sustained his burden. 

If, however, at the conclusion of the case, the two pans be equal or 
the defendant's pan be down, then the plaintiff has not sustained his 
burden. 

Now, you are instructed that no presumption of negligence whatso- 


ever arises from the mere happening of an accident. On the contrary, 
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we start with the legal presumption that both the defendant and the 
plaintiff exercised due care. | 
You may not speculate or conjecture on whether the defendant 

was negligent or not and further, you are instructed that a defendant is 


not an insurer of a plaintiff's safety and to repeat to you, the burden of 
proof is on the plaintiff to prove by a preponderance of the evidence, 
as I have explained that term, that the defendant was negligent and if 
you find that has been done, whether the plaintiff has likewise proved 
by a preponderance of the evidence that such negligence | was the proxi- 
mate cause of the injury. | 

There has been asserted in this case the contention first that the 
defendant was not negligent at all and if you find that he was negligent, 
that there was contributory negligence on the part of the) Plaine, 

What is contributory negligence? 

Contributory negligence is negligence on the part of a person in- 
jured which combining in some degree with the negligence of another 
helps in proximately causing the injury of which he complains. If you 
find that the plaintiff was guilty of such negligence you should find for 
the defendant because one who is guilty of contributory negligence may 
not recover from another for the injuries sustained. 

Here the burden is on the defendant to prove by a preponderance 


of the evidence that the plaintiff was contributorily negligent. 

The proprietor of a store to which prospective customers are in- 
vited, is not an insurer of their safety while in the store but owes to 
them the duty to exercise ordinary care to keep the store in a reason- 


ably safe condition for the use of customers. 


While a customer in a Store is not required to keep his eyes con- 


stantly upon the floor of the store, yet such customer has the duty to 
exercise reasonable care for his own safety. ! 

In this case it is the contention of the plaintiff that a dangerous 
condition existed in an aisle of the defendant's store and that the plain- 


tiff husband slipped and fell to the floor sustaining certain injuries and 


that the defendant failed to take proper steps to protect the plaintiff, a 
customer therein. 

On the other hand, the defendant contends that the plaintiff did not 
slip on the floor of the aisle but stumbled over an employee of the 
defendant who was cleaning a broken bottle of starch from the floor and 
fell to the floor sustaining the injuries complained of. 

The defendant further contends that it took timely and all reason- 
able steps to make the aisle safe and to protect its customers, including 
the plaintiff. 

It will be for you, the jury, to determine what caused the plaintiff 
to fall, whether a dangerous condition existed, and if it did, whether the 
defendant took reasonable steps under all the facts and circumstances 
to make the aisle safe and to reasonably protect the plaintiff, including 
such warning or notice if any as then was reasonable and necessary 
under the circumstances, namely, such steps as a reasonably prudent 
proprietor of a store would have taken under similar circumstances, 

If so, then your verdict would be for the defendant. 

If, however, you find that the plaintiff has proved by a prepon- 


derance of the evidence that a dangerous condition did exist and further 


that the defendant failed to take reasonable steps to prevent an accident 
and still further, that such failure was the proximate cause of plaintiff's 
injuries, then you will have for your consideration and determination 
whether the plaintiff was contributorily negligent. 

If you find that the plaintiff was contributorily negligent, then, 
again, your verdict would be for the defendant and you need go no further. 

If, however, you find that the defendant was negligent and that such 

negligence was the proximate cause of plaintiff's injuries and the 
defendant has not proved by a preponderance of the evidence that the 
plaintiff was contributorily negligent, then your verdict would be for the 
plaintiff and in such event you would have for your consideration what 
damages the plaintiff is entitled to receive. 

Here again the burden is on the plaintiff to prove the damages which 
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he did in fact sustain by a preponderance of the evidence and you may 
not speculate or conjecture with reference thereto. | 

You will have for your consideration, if you find for the plaintiff, 
the following elements: The reasonable value or costs of doctors’ 
services, hospital bills, medicines, loss of earnings, pain and suffering 
proximately resulting from the defendant's negligence, and such perma- 
nent injuries as you may find from the evidence the plaintiff has sus- 
tained, and such pain and suffering as he may reasonably experience in 
the future; and to allow to the plaintiff such damages as you find from 
the evidence would reasonably compensate him for the injuries proxi- 
mately resulting from the defendant's negligence. | 

If you find for the husband, then you will have for your considera- 
tion the claim of the wife, the plaintiff wife, for what has been charac- 


terized as loss of consortium. 


If your verdict be for the defendant, you need not consider the 


plaintiff wife's claim. In other words, her claim will rise or fall with 
the result of your verdict as to the plaintiff husband. | 

The plaintiff wife, as I have said, is here seeking damages for 
what is known to be loss of consortium. ! 

Consortium embraces within its meaning not only the husband's 
material services but also includes love, affection, companionship and 
sexual relations. A wife is entitled to her husband's services, society 
and companionship. | 

If you find in this case that the husband sustained personal injuries 
which had an adverse effect upon the wife's rights in this respect, the 
wife may recover damages from the person whose negligence caused the 
injuries, 

You shall consider the facts in the case in the light of your own 
experiences and to the satisfaction of your own consciences in estimat- 
ing the amount, if any, which would fairly and reasonably compensate 


the wife for such loss to her. | 


I repeat to you, Ladies and Gentlemen, that you are to determine 
this case on the evidence adduced from the witness stand and reasonable 
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inferences to be deduced from proven facts and including, of course, 
the deposition which has been read to you and in conformity with your 
recollection thereof. 

You are not to be motivated in your determination of any issue in 
this case by any sympathy, bias or prejudice for or against either party. 

The possible verdicts in this case are: 

1. For the defendant. 

2. For the plaintiff. If you find for the plaintiff husband, you will 
have for your consideration the claim of the plaintiff's wife. 

If you find for either or both of the plaintiffs, you will state in 
what amount as to each. 

Your verdict must be unanimous. 

Has counsel anything to add? 

MR. GILBERT: Your Honor, may we approach the bench? 

THE COURT: Yes, certainly. 

(Bench Conference.) 

MR. GILBERT: This one item where the store keeper has knowl- 

edge of a dangerous condition, they are to consider whether a reasonable 


man would warn the customer and there is a duty to warn if he 


knows of a dangerous condition and a duty to warn the customer, and -- 
THE COURT: I did cover that, sir. I said something like this: 
That the defendant must take reasonable steps under all the facts and 


circumstances to make the aisle safe to reasonably protect the plaintiff 
including notice or warning and — 

MR. GILBERT: I guess you did cover that then, yes. It was kind 
of hidden in there. 

THE COURT: Is that your understanding? 

MR. CASEY: Yes, you gave that, according to my notes. 

MR. GILBERT: That is all I have. 

MR. CASEY: Just one point. I don't want to be a lint picker, 
Your Honor, but as I said in the final argument, we don't stand on the 


exclusive contention that the fall was over an employee and we contend 


23 


that the steps we took were reasonable but I believe Your Honor set 


forth the contentions of both and I believe you said the plaintiff contends 
the fall was due to a slip on a foreign matter and went on to say that the 
defendant contends the fall was over an employee and I don't want our 
case to be whether it was an — | 

THE COURT: I did say that the defendant, on the other hand, 
denies any negligence on its part and further, that the injuries alleged 
by the plaintiff, if due to his sole and contributory negligence, the 
defendant is not liable and let me see what I said further, sir. 

MR. CASEY: You Set forth the contentions of each side. 

THE COURT: The defendant contends the plaintiff did not slip on 
the floor of the aisle but stumbled over an employee of the defendant 
who was cleaning up a bottle of starch and fell to the floor and the 


defendant further contends that it took reasonable eters to make the 


aisle safe and so forth, 

MR. CASEY: We make no point of questioning whether he fell 
over the employee or fell on the starch, slipped in the starch, because 
in either event, our defense is good. | 

MR. GILBERT: I believe his contention was that he fell over an 
employee but if you wish to go further, I think we are entitled also to 
an instruction that we contend whether he ~ whether it was starch, an 
employee he slipped over, the employee had no business being down 
behind him so he would fall over him. 

MR. CASEY: That gives both sides of the coin. I have no 
objection. | 

THE COURT: You both want it? 

MR, CASEY: Yes. 

MR, GILBERT: Actually I don't believe he did contend this but, 
on the other hand, I object to the instruction but if you are going to give 
it, yes. He has always contended that he fell over an employee and not 
that he slipped on the starch. 

THE COURT: What do you want, Mr. Gilbert? 
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MR. GILBERT: We contend there was starch and he slipped on 
the starch but even if there had not been any starch there, to have an 
employee stooped down behind him and — 

THE COURT: All right, Mr. Gilbert. 

(End of Bench Conference.) 

THE COURT: Both counsel have asked that I supplement for you 
to this extent: First, as to the Plaintiff, the plaintiff claimed, as you 
heard, that this gentleman did fall on starch which was on the floor but 
the plaintiff further contends, that even if the starch wasn't on the floor, 
that the company was negligent in the employee being where he was at 
the time. 

Now, for the defendant, the defendant states that their defense is 
not only that this man fell over the employee but they say even if he 
didn't do that but did slip, that there is no liability under all the facts 
and circumstances in the case. 

Mr. Gilbert, does that cover what you had in mind, sir? 

MR. GILBERT: Yes. 

THE COURT: Mr. Casey? 

MR. CASEY: Yes. Thank you, Your Honor. 

THE COURT: Now, we will first excuse the two alternate jurors 
with the thanks of counsel and the court, the contingency for which you 
were selected not having occurred. 

As to the remaining 12 Ladies and Gentlemen, it becomes your 


duty to retire to the jury room, select your foreman and determine the 


issues in the case. 

Your verdict in this case may be for the defendant or it may be 
for the plaintiffs. 

There can be no verdict in this case insofar as the plaintiff wife 
is concerned unless you find in favor of the plaintiff husband. 

If you find for either or both of the plaintiffs, you will state in 
what amount. 


Your verdict, whatever it may be, must be unanimous. 
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Mr. Gilbert, do you have anything at this time? 

MR, GILBERT: No, sir. 

THE COURT: Mr. Casey? 

MR. CASEY: Thank you, no, Your Honor. 

THE COURT: All right. 

I will say this to you, Ladies and Gentlemen: : you need the 

exhibits in the case that have been received, you may ask for them and 
the Marshal will give them to you. | 


If there be nothing further from either counsel, you may now 


retire to consider and decide the case. 
(Jury retired from the court room.) 


[March 13, 1963] 
PLAINTIFF'S REQUESTED INSTRUCTION NO, 1 
Customers of a store are entitled to rely to some extent upon the 
presumption that the proprietor will see that the passageways provided 
for their use are unobstructed and reasonably safe. ! 
Chalmers v. Great Atlantic and Pacific Tea Co., 

172 Md. 552, 192 At. 419 (1937) 


PLAINTIFF'S REQUESTED INSTRUC TION NO, 2 

There is a substantial difference bet ween the kind and degree of 
vigilance which a traveler on a street must exercise to avoid danger 
and that which is required of a customer in a store. The storekeeper 
expects and intends that his customer shall look not at the floor but at 
the goods which he displays to attract their attention and! which he hopes 
they will buy. He at least ought not to complain, if they ibek at the goods 
displayed instead of at the floor to discover possible dangers which might 
otherwise be apparent. Patrons are entitled to rely to some extent at 
least upon the presumption that the proprietor will see that the passage- 
ways provided for their use are unobstructed and reasonably safe. 

Chalmers v. A&P, 172 Md. 552, 192 At. 419 (1937), 
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PLAINTIFF'S REQUESTED INSTRUCTION NO. 3 

The general rule is that a storekeeper who invites the public into 
his place of business, either to inspect his goods, wares and merchan- 
dise, or to trade with him, is bound to exercise ordinary care to keep 
his premises in a reasonably safe condition and to give appropriate 
warning of any latent or concealed dangers, Furthermore, one who 
enters a store or other public place is entitled to expect that the keeper 
thereof has made greater preparation to secure his safety than is re- 
quired of a householder who is expecting a social or business visitor. 
For this reason, if a storekeeper negligently allows a dangerous condi- 
tion to exist on his premises without giving adequate warning of the 
existence of such undisclosed dangers, which are known to the store- 
keeper, but not to the customer, then the storekeeper is liable in 
damages. The basis of the liability is the storekeeper's superior 


knowledge of the dangerous condition. 
Ludloff v. Hanson, 220 Md, 218, 151 At. 2d 753 (1959) 


[Filed March 13, 1963] 


VERDICT AND JUDGMENT 

This cause having come on for hearing on the 12th day of March, 
1963, before the Court and a jury of good and lawful persons of this 
district, to wit: 

Clarence W. Davis Paul K. Van Der Slice 

Miss Rose C. Nikolai Leroy Greer 

Miss Ethel E, Ferris Kenneth L. Grimm 

Wm. Woodville Mrs. Christine B. Hallman 

Cecil E. Calvert Warren T, Ayres 

Mrs. Virgie M. Hinchey John H, Clark 
who, after having been duly sworn to well and truly try the issues be- 
tween Rudolph Stary and Margaret Stary, plaintiffs and Giant Food, Inc. 
a D. C. Corporation, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 13th day of March, 
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1963, that they find for the defendant against said plaintiffs. 
WHEREFORE, it is adjudged that said plaintiffs take nothing by 

this action, that said defendant go hence without day, be for nothing 


held and recover of plaintiffs their costs of defense. 
HARRY M. HULL, Clerk 


| 
By /s/ Anne W. Lyddane 
Deputy! Clerk 
| 


By direction of 
Judge Richmond B. Keech 


[Filed April 13, 1963] 


NOTICE OF APPEAL 
Notice is hereby given this 13th day of April, 1963 that plaintiffs, 
Rudolph Stary and Margaret Stary hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 13th day of March, 1963 in favor of defendant 
against said plaintiffs. | 


/s/ James B. Gilbert | 
Attorney for Plaintiffs | 
DuPont Circle Building 
Washington 6, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Is a trial court's instruction to the jury, which is otherwise 
correct and complete and to which all parties noted the absence of an 
objection, rendered erroneous and a ground for reversal because it 
did not contain verbatim quotations from appellate decisions as requested 
by the appellant? Appellee contends that it is not. 


2. The appellee in final argument urged upon the jury the reliabil- 
ity of the male appellant's deposition testimony by pointing out the fact 
that the male appellant read the deposition, made three corrections in it 
and signed it before it was filed. At the request of the appellants the 
District Court immediately explained to the jury that the thrust of this 


argument was simply to point out the care with which the male appellant 


read his deposition and corrected it before it was filed. Did this portion 
of the appellee's final argument and the explanation made by the District 
Court at the request of the appellants constitute a ground for the grant- 
ing of a new trial? Appellee submits that it did not. 


iii 
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COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 
I 
I. The instruction to the jury, which was otherwise 
correct and complete, was not erroneous because 
it was not delivered in verbatim quotations from 
appellant opinions as requested by the accra 
in three instances 3 ; : 


Appellee's argument that the male appellant's 
deposition was a reliable document because it had 
been proofread and corrected by the deponent was 
not improper and in any event appellants' request 
for an explanation to the jury of the nature of 

the argument was granted by the District Court 
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COUNTERSTATEMENT OF THE CASE 


| 
This was an actionfor damages arising from personal injuries 


suffered by the male appellant and lost consortium suffered by the female 
appellant as the result of a fall sustained by the male appellant while the 


appellants were customers ina supermarket operated by the appellee. 


While the male appellant was shopping in one of the aisles of the 
supermarket he allegedly fell as the result of a liquid starch that 
spilled when its bottle broke on the floor. At the time of the alleged 


fall an employee of the appellee was engaged in removing the bottle 
and its spilled contents from the floor (J.A. 6). At the trial the male 
appellant admitted that in his deposition he testified that he bumped 


into the employee who was removing the starch and broken bottle with 
a broom or mop and, therefore, slipped and fell down (J. A. 6, 7, 8). 

In final argument the appellees urged upon the jury the reliability of 
the male appellant's deposition testimony by pointing out that the 
deposition was read by the male appellant and corrected by him before 
it was filed (J. A. 13, 14, 15). It was argued that, "less there be any 
doubt he meant every word he said and understood every word that I 
said or his own attorney said, he was given the privilege after it was 
all typed up to go to the reporter's office with his attorney and make 
any change he wanted to with the assistance of his attorney before he 
signed the deposition and as you learned yesterday on one page, he 
changed in three instances, I believe, the word bouncing or bounce to 
balanced or balance (App. 2). The appellants objected to this reference 
to the change in the male appellant's deposition testimony and at the 
request of the appellant the court instructed the jury that the appellee 
was not indicating a change in the record but was simply suggesting the 
care with which the male appellant reviewed his deposition before it 


was filed. 


At the conclusion of the court's instruction to the jury counsel 
were permitted to approach the bench. Appellants stated that they had 
one requested addition to the charge and then asked the court to instruct 
the jury on the appellee's duty to warn a customer of a dangerous con- 
dition, of which the appellee had notice. The court then recalled for 
the appellants that the jury had been instructed on that subject and the 
appellants acquiesced and informed the court that that was the only 
matter they cared to raise (J. A. 22). The court did instruct the jury 
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on one further matter at the request of both sides and upon inquiry from 
the court the appellants informed the trial judge that the supplemental 
instruction as given was Satisfactory (J. A. 23, 24). Immediately prior 
to the discharge of the jury the appellants were again asked if they had 
any other requests and the court was advised in the negative (J. A. 

24, 25). | 


Prior to the instruction of the court to the jury, the appellants had 
requested the court to read to the jury three excerpts from two decisions 
of the Court of Appeals of Maryland--Ludloff v. Hanson, 220 Md. 215, 
151 A. 2d 752 (1959) and Chalmers v. Great Atlantic and Pacific Tea 
Co., 172 Md. 552, 192 Atl. 419 (1937) (J. A. 25, 26). 


The jury returned a verdict in favor of the appellee upon which a 
judgment was entered. Appellants' motion for a new trial was denied 


and this appeal followed. 


SUMMARY OF ARGUMENT 


The instructions of the District Court to the jury were entirely 


adequate and correct. It was not incumbent upon the trial judge to 
instruct the jury in the language of opinions of the Maryland Court of 
Appeals. It sufficed that the instructions were proper statements of the 
applicable legal principles, phrased in a fashion that was appropriate 
for jury understanding. At the conclusion of the court's charge, the 
appellants had no objection and suggested only two additions, one of 
which their attorney agreed had already been covered by tthe court, 


with the approval of the appellants. 


It was entirely proper for the appellee to urge the reliability of the 
deposition used in cross-examination of the male appellant by pointing 
out that that deposition had been read and corrected by the male appellant 
before it was filed. In any event the appellants requested explanation of 


the effect to be given that argument was given by the court. 
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ARGUMENT 
I 


THE INSTRUCTION TO THE JURY, WHICH WAS 
OTHERWISE CORRECT AND COMPLETE, WAS 
NOT ERRONEOUS BECAUSE IT WAS NOT DELIV- 
ERED IN VERBATIM QUOTATIONS FROM APPEL- 
LATE OPINIONS AS REQUESTED BY THE APPEL- 
LANTS IN THREE INSTANCES , 

The opinions of the Court of Appeals of Maryland in Ludloff v. 
Hanson, 220 Md. 215, 151, A. 2d 752 (1959) and Chalmers v. Great 
Atlantic and Pacific Tea Co., 172 Md. 552, 192 Atl. 419 (1937) were 
written for the benefit of the inferior courts of the State of Maryland 
and their Bar. The charge of the District Court in this case was given 
to guide a jury in its deliberations. While the two audiences require 
the same accuracy in the expression of legal principles, the appropriate 
mode of expression is different. The instant charge to the jury was 
without error or deficiency and was approved by the appellants at its 


conclusion. 


Their instant appeal for reversal of the judgments against them 
should not be entertained because their requests that the jury be 


instructed in other language to the same effect were denied. 


This court has often held that it is not error for a trial court to 


refuse to give a requested instruction if the charge of the court correct- 


ly instructs the jury on the same principle. Lippman v. Williams, 79 
U.S. App. D. C. 334, 147 F. 2d 150 (1945); Baltimore & Ohio R. R. v. 
Corbin, 73 U. S. App. D. C. 124, 118 F. 2d 9 (1940); McCarthy v. Holm- 
quist, 70 App. D. C. 334, 106 F. 2d 855 (1939), and Madison v. White, 60 
App. D. C. 329, 54 F. 2d 440 (1931). 


In Madison v. White, supra, this court explained: 


"Furthermore, as said in Gleason v. Virginia 
Midland R. R. Co., 1 App. D. C. 187; it has been 
repeatedly determined, and needs no citation of 
authorities, that if the propositions of law are fairly 
and justly stated to the jury, and all points of 
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requested instructions covered, the refusal of 

particular requests, though correct statements 

in themselves, is not error.” 

It is respectfully submitted that the appellants were not entitled 
to quotations of legal discussions from applicable authorities. Their 
right was to have the jury properly instructed on the legal principles 
to be applied in its deliberation. The appellants were accorded that 
right by the District Court. 


II 


APPELLEE'S ARGUMENT THAT THE MALE 
APPELLANT'S DEPOSITION WAS A RELIABLE 
DOCUMENT BECAUSE IT HAD BEEN PROOF- 
READ AND CORRECTED BY THE DEPONEN T 
WAS NOT IMPROPER AND IN ANY EVENT | 
APPELLANTS' REQUEST FOR AN EXPLANATION 
TO THE JURY OF THE NATURE OF THE ARGU- 
MENT WAS GRANTED BY THE DISTRICT COURT 
In summation the appellee argued that although the male appellant's 
trial testimony was that he slipped on the starch and while falling struck 
the employee who was cleaning up the starch, his deposition testimony 
| 
was that he walked into the employee and, therefore, slipped. In a valid 
effort to convince the jury of the reliability of the admissions in the 
deposition testimony it was pointed out that the deposition was read by 
the deponent with the assistance of his attorney after it had been typed 
by the reporter and in three instances, where he found errors in the 
transcript, he made corrections of his choice. Certainly where there is 
a conflict of evidence such as this it was proper to suggest the reliability 
of the version relied upon by the appellee by indicating that it had been 
read, corrected and approved by the male appellant himself. Apart from 
this obvious propriety the appellants’ request that any misimpression 
that the jury had regarding the matter of the corrected testimony be 
resolved by the court, was granted by the trial judge. The jury was told 


that appellee's summation was not indicating a significant change in the 


record but was simply demonstrating the care with which ‘the deponent 


read his deposition and corrected it. 


It is respectfully submitted that this point is frivolous. 


CONCLUSION 


The court's charge was entirely proper and no impropriety 


occurred during the trial warranting a new trial. It is respectfully 


submitted that the judgment below should be affirmed. 


FRANCIS L. CASEY, JR. 
800 Colorado Building 
Washington, D. C. 


of counsel Attorney For Appellee 


HOGAN & HARTSON 


APPELLEE'S APPENDIX 


CLOSING ARGUMENT BY MR. CASEY 


* * * 


You have been told by both plaintiffs that when they saw the floor, 


this liquid was colorless. What color is liquid starch? The evidence 
doesn't show but both plaintiffs testified it was a liquid on the floor and 
it was clear like glass, like water and Mr. Peterson has told us that 

at the time this accident occurred, virtually all the starch--he Says in 
one place all of it and he says almost all and almost all the glass was 
up, was this a condition which required a reasonable man to warn an 
adult approaching from behind him and not seen by him that you should 
not step into me. You should not step into the area in which Tam clean- 
ing up and remember, if you will, that at this trial and in the summation 
for the plaintiffs, much has been made of the question of whether this 
fall was caused by a slip or whether it was caused by the plaintiff hitting 


or walking into Mr. Peterson. 


Well, in the deposition of Mr. Stary, he said twice, once on page 
27 and once on page 29, one time he said, so I walk into him and so I 
slipped or something to that effect. I hit him and so I slipped. Ih 
another instance he says, that his fall was caused by hitting him, but 
what difference does it make? He is committed twice under oath to say 
he fell because he walked into Peterson and in another instance he 


slipped because he hit Peterson. 


At the trial here he says he slipped and while slipping and falling 
he hit Peterson. You know his deposition, from what was) read to you 
yesterday, less there be any doubt he meant every word he said and 
understood every word that I said or his own attorney said, he was 
given the privilege after it was all typed up to go to the reporter's Office 
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with his attorney and make any change he wanted to with the assistance 
of his attorney before he signed the deposition and as you learned yes- 


terday on one page, he changed in three instances, I believe, the word 


bouncing or bounce to balanced or balance. 


